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Court of Appeals of the District of Columbia. 


No. 3478. 

Louis Brown low, et al., Appellants, 

vs. 

O’Donoghue Bros., Inc., a Corporation. 


a Supreme Court of the 1 >istrict of Columbia. 

Equity. No. 36773. 

O’Donogiiue Bros.. Inc., a Corporation. Plaintiff, 

vs. 

Louis Brownlow and Charles \V. Kutz, Commissioners of the 
District of Columbia, and Also Personally, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Bill for Injunction. 

Filed May 10, 1910. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 36773. 

O’Donoghue Bros., Inc., a Corporation, Plaintiff, 

vs. 

% 

Louis Brownlow, W. Gwynn Gardiner, and Charles W. Kutz. 
Commissioners of the District of Columbia, and Also Personally. 
Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff, O’Donoghue Bros., Inc., respectfully states: 

1. It is a corporation, duly incorporated under the laws of the 
District of Columbia, and having its principal place of business 
in said District; and it brings this suit in its own right. 

1—3478a 
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2. The defendants, Louis Brownlow, W, Gwynn Gardiner, and 
Charles W. Kutz, are all citizens of the United States, and all reside 
in the District of Columbia; and they are sued in their own right 
as the Commissioners of the District of Columbia, and also in their 
individual capacities, by reason of the matters and things hereinafter 
set forth. 

3. The plaintiff is engaged in business at the southeast corner of 
14th and Irving Streets N. W., Washington, D. C., and has been so 

engaged since about the loth day of November, 1917, under 

2 lease from one Charles Sonne, the owner of the premises, 
covering a period of five years from said 15th day of November, 

1917, with privilege to plaintiff of renewing said lease for a further 
period of five years. The business so conducted upon said premises 
is the automobile supply business, and includes the supply of gasoline 
to automobiles. Said premises are known as Nos. 3035 and 3037 14th 
Street N. W., Washington, D. C., situated upon Lot 95 (formerly 
known as Lot 11) in Square 2849 (formerly known as Block 35 
in John Sherman s Trustees subdivision of part of Mount Pleasant 
and Pleasant Plains, and later called “Columbia Heights’'). The 
aforesaid Charles Sonne acquired said premises in fee simple, together 
with the improvements, easements and appurtenances, by deed from 
Herbert P. Pillsburv et ux. dated June 18, 1910, and recorded June 
21. 1910 in Liber 3343. folio 119 et seq. of the Land Records of the 
District of Columbia. The easements and appurtenances referred to 
included a driveway directly connecting said premises with the 
vehicular roadwav of said 14th Street. The location of said driveway 
is shown upon the annexed photograph, marked “Exhibit A”, and 
which is prayed to be made a part of this bill. 

4. A driveway at the point referred to directly connecting said 
premises with the vehicular roadway of said 14th Street has existed, 
and been used, continuously for a period of more than forty years by 
the aforesaid Charles Sonne and his predecessors in title, and the 
aforesaid lease to the plaintiff was made with said driveway included 
as an easement and appurtenance to be used with said premises as 
a part thereof. The fee to the land over which said driveway is 

maintained does not belong to either the United States or 

3 the District of Columbia, nor has it ever belonged to either 
but has at all times belonged to plaintiff’s said lessor and 

his predecessors in title. No curb has ever been raised or con¬ 
structed at the point of communication of said driveway with 
said vehicular roadwav. and said driveway has at no time 

c 7 

l>een obstructed by any curb of any kind. About the year 
1881, the old 14th street road was, with the consent of the 
abutting land owners, including the predecessors in title of said 
Charles Sonne, widened to the line indicated by the upright posts 
appearing in the aforesaid photograph, marked “Exhibit A” hereto, 
said widening taking place without interfering in anywise with said 
driveway or purporting to take or condemn the same, and without 
payment of any kind being made therefor, and said driveway has 
at no time been taken or condemned, nor has any compensation been 
made therefor at any time, and the consent by said abutting land 
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owners to said widening of said 14th street road (now 14th Street) 
merely gave a public easement for the use of the widened portion as 
a public highway without in any manner giving up the other rights 
of the abutting land owners, including their use of established drive¬ 
ways directly connecting the abutting premises with the vehicular 
roadway of said 14th Street. 

4- Said driveway constitutes the most valuable asset connected with 
plaintiff’s business. Without it, the plaintiff would lose more than 
fifty per cent of its business. Moreover, it serves to avoid congestion 
in the vehicular roadway on 14th Street in front of the premises, and 
in addition enables the plaintiff to avoid removing to the Irving 
Street side of the premises (Irving Street being a residence 

4 Street, whereas 14th Street is a business street) trie supplying 
of gasoline to automobiles. If said driveway on the 14th 

Street side were eliminated, it would not be possible for an tutomobile 
entering from Irving Street and traveling to the 14th Street side 
opposite the pumps there established to leave said 14th Street side 
without backing out, as there is not sufficient width to enable an 
automobile to turn around on the 14th Street side, and many col¬ 
lisions would naturally result both upon said premises and upon 
Irving Street, which latter has a vehicular roadway of only thirty 
feet in width, if a system of backing out were permitted or tolerated, 
and consequently the plaintiff would, under no circumstances, permit 
or tolerate it, and it is advised by the defendants that they also would 
not favor it, and that it is the desire of the defendants that the plain- 
tiff shall discontinue the supplying of gasoline upon the portion of 
plaintiff’s said premises located on the 14th Street side. About three 
years ago the defendants requested the aforesaid Charles Sonne to 
move a gasoline supply pump, which was then installed on the Irving 
Street side of said premises, over to the 14th Street side upon said 
premises, and said pump was so moved by said Charles Sonne at that 
time pursuant to such request, said defendants advising said Charles 
Sonne at that time that the request was made because Irving Street 
was a residence Street and 14th Street was a business Street. More¬ 
over, in March 1919 the defendants knowingly permitted the plaintiff 
to install an additional 1,000-gallon gasoline tank on the 14th Street 
side upon said premises, pursuant to permit granted by said 

5 defendants on February 4, 1919. 

5. The defendants now threaten to immediately raise the 
curb to dose the aforesaid 14th Street driveway connecting said 
premises directly with the vehicular roadway of said 14th Street. 

6. Plaintiff is advised by counsel, and therefore so avers, that such 
threatened closing of said driveway will be wholly without authority 
of law, and will, moreover, constitute a taking of plaintiff’s private 
property for public use without just compensation, thereby violating 
plaintiff’s rights under the Fifth Amendment to the Constitution of 
the United States. Plaintiff also avers that the aforesaid conduct 
of the defendants operates to estop them from now closing said drive¬ 
way. Plaintiff further avers that, there is no law or ordinance 
authorizing the defendants to close driveways, and that the attempt 
of the defendants to exercise a power not so conferred is not only 


4 


L. BROWXLOW ET AL. VS. O’DONOGHUE BROS., INC. 

illegal, but the defendants are attempting to exercise such power not 
in accordance with any uniform system, but arbitrarily and whim¬ 
sically, closing such driveways as they wish and leaving unaffected 
those driveways that they do not wish to affect, and under our system 
of Government there is no place for the exercise of arbitrary power. 

^ af t avers that there is no basis to support the finding 
of the defendants that the driveway in question should be closed, anil 
there could be no such finding in the exercise of a sound discretion, 
but the same is wholly arbitrary, and the public interests require the 
contrary of that which the defendants threaten to do, and a monster 
public petition submitted to the defendants, signed by property 
owners and citizens, reciting the public need for the 
9 maintenance of said 14th Street driveway, has been ignored 
by the defendants, notwithstanding the defendants themselves 
were previously of the same view as the public and had caused the 
plaintiff and its predecessor to expend large sums of money under that 
view. 

7. Immediate and irreparable loss and damage will result to the 
plaintiff, if an immediate temporary restraining order be not issued, 
and without notice, as the defendants threaten to close said driveway 
without waiting for the plaintiff to have an opportunity for a Court 
hearing, and on May 9, 1919 they refused to grant to plaintiff’s 
counsel any extension of time to enable a regular Court hearing, 
the application therefor by plaintiff's counsel having acquainted 
them with the fact of the recent absence of plaintiff’s counsel from 
the District in the trial of a ease in Richmond, Va. during the past 
ten days, which had prevented plaintiff s counsel from earlier arrang¬ 
ing for it regular Court hearing. 

Wherefore, the premises considered, the plaintiff prays: 

I. That the writ of subpoena issue out of this Honorable Court 
addressed to each of the defendants, requiring them to answer the 
exigencies of this bill. 

II. That an immediate temporary restraining order issue against 
the defendants restraining them from raising the curb at a point 
which will obstruct or interfere with the 14th Street driveway herein¬ 
before described. 

III. That a preliminary injunction issue herein continuing such 
restraining order in effect during the pendency of this cause. 

7 IV. That the final decree herein permanently and per¬ 

petually enjoin the defendants from raising the curb at a point 
which will obstruct or interfere with the 14th Street driveway herein- 
1 »efoiedescribed.and ifduring the pendency of this cause, the defend¬ 
ants interfere with said driveway in any way, that they be required 
by mandatory injunction to remove the interference or obstruction. 

V. And for such other, further and general relief as to the Court 
shall seem just and meet. 

O’DONOGHUE BROS., INC., 

By PATRICK O’DONOGHUE, 

President. 

GEO. E. SULLIVAN, 

Attorney for Plaintiff. 
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District of Columbia, To wit: 

Patrick O’Donoghue, being first duly sorwn, deposes and says that 
he has read the foregoing Bill by him subscribed as President of the 
plaintiff, which position he occupies; and that he knows the contents 
of said Bill and verily believes that the facts therein stated are true. 

PATRICK O’DONOGHUE. 

Subscribed and sworn to before me this 10th day of May,1919. 

[seal.] WALTER C. ENGLISH, 

Notary Public D. C. 

8 Affidavit of Charles Sonne. 

* * * * * * * 

District of Columbia, To wit: 

Charles Sonne, being first duly sworn, deposes and says that he 
is the person named in the bill of complaint in the above cause as 
lessor of the plaintiff; that he did lease the premises referred to with 
the easements and appurtenances thereto appertaining, including the 
14th Street driveway connecting said premises directly with the 
vehicular roadway of said 14th Street as shown on the photograph 
annexed to said bill as “Exhibit A”; that affiant has personal knowl¬ 
edge that said driveway has been continuously maintained for a 
period of more than forty years immediately preceding the present 
time, and that at no time during said perioa has any curb or other 
obstruction closed said driveway; and that about the year 1915 or 
1916 the Commissioners of the District of Columbia requested affiant 
to move a gasoline supply pump, which was then installed on the 
Irving Street side of said premises, over to the 14th Street side 
upon said premises, and that said pump was so moved by 
affiant at that time in response to such request, and said Commis¬ 
sioners advised affiant at that time that the request was made because 
Irving Street was a residence Street and 14th Street was a business 
Street. CHARLES SONNE. 

Subscribed and sworn to before me this 10th day of May, 1919. 
[seal.] WALTER C. ENGLISH, 

Notary Public, D. C. 

I 

Exhibit “A”. 


(Here follows photograph marked page 9.) 
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10 Answer to rule to show cause. \ 

Failed May 29, 1919. 

******* 

Now come the defendants Louis Brownlow, W. Gwynn Gardiner, 
and Charles W. Kutz, Commissioners of the District of Columbia and 
for answer to a rule to show cause issued herein state to the Court as 
follows: 

1 & 2. The defendants admit the allegations of paragraph- one and 
two for the purposes of the said rule. 

3. In answer to paragraph three for the purposes of the said rule 
defendants admit that the plaintiff corporation is engaged in business 
at the corner of 14th and Irving Streets, N. W. and has been so 
engaged for some years. They have no knowledge of the lease under 
which the plaintiff occupies said premises and say that if the same be 
material strict proof of the same should !>e made. Defendants have 
no knowledge of the title to said land as set forth in said paragraph, 
but if the same bo material ask for strict proof thereof. That de¬ 
fendants denv that the said drivewav referred to is an easement or 
an appurtenance to said land or that there is any record or document 
which will disclose such an easement recorded in the land records 
of the District of Columbia or in,the subivisions of property in the 
Surveyor’s Office or in any other public office of which defendants 
have any knowledge. Further defendants say that the said driveway 
is not in front of the premises occupied by plaintiff but is in front of 
the second store below, a laundry, as will appear by an inspection of 
the photograph filed with the petition in this cause. (Exhibit A.) 

4. Answering paragraph four for the purposes of the said 

11 rule defendants admit the said driveway has been in existence 
for many years and was originally a driveway to afford access 

to a stable in the rear of a frame building upon said premises. That 
defendants do not know the terms of the said lease referred to and 
again say that if the same being material they ask for strict proof 
thereof. Defendants are advised that the question that where the fee 
of the land, over which the said driveway is carried, lies, is a question 
of law which they are not required to answer, but defendants show 
to the Court that the strip of land which now includes the sidewalk 
on the east side of 14th Street is dedicated to the District of Columbia 
“for the sole use and purpose of a public highway part and parcel of 
the street by which it is bounded on the west” bv John Sherman, 
trustee, by deed dated October 9th, 1882, and recorded on the 14th 
day of October 1882, in Liber No. 1017 and Folio 465, of the land 
records of the District of Columbia; a copy of said deed is filed here¬ 
with marked Exhibit D. C. No. 1, prayed to be read as part of this 
answer. That nowhere in said deed is there any suggestion or 
intimation that there were any rights in the driveway or any private 
easements which were paramount to rights of the public for a public 
highway. 
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4. Answering paragraph four for the purposes of the said rule, de¬ 
fendants deny that the said driveway is the most valuable asset 

12 to plaintiff’s business. They deny also that the plaintiff would 
lose, as he seems to apprehend, more than fifty per cent of 

his business if he were deprived of the use of the said drive¬ 
way. Defendants show to the Court that the plaintiff has 
two driveways upon the north side of said premises fronting on 
Irving Street which are available and used in connection with the 
plaintiff’s business for selling gasoline to drivers of automobiles. That 
it is entirely feasible for automobiles to drive in and out of the said 

%j 

driveways on Irving Street, after the closing of the 14th Street drive¬ 
way, and to use the gas pumps in their present location with no more 
expense to the plaintiff than that incurred by the use of a few feet of 
hose to connect with the automobiles driving in. That there is a 
thirty foot building restriction space between the south building line 
on Irving Street and the north wall of the plaintiff’s premises and a 
like space of equal width on the 14th street side affording ample 
space for tho turning of automobiles. A plat of the said premises 
is filed herewith marked Exhibit I). C. No. 2, and prayed to be read 
as a part hereof. There is also filed herewith a photograph of the said 
premises showing the Irving Street side of the said premises and the 
driveways marked A & B, which photograph is marked Exhibit D. C. 
No. 3, and prayed to be read as a part hereof. Defendants further 
show to the Court that on June 19th, 1914, the Commissioners of the 
District of Columbia approved an application for a permit to 
establish a 220 gallon gasoline tank in the thirty foot space referred 
to on the Irving Street side of said premises which tank was 
shortly thereafter constructed and still exists. That gasoline pumps 
for supplying automobiles with gasoline were connected with the said 
♦ank and subsequently’ transferred to the 14th Street side of said 
premises as will hereafter appear. That the use of the said 

13 tanks and pumps on Irving Street became so objectionable and 
disagreeable to the residents upon that street and so many com¬ 
plaints were made to theCommissioners of the District in regard to noise 
and confusion from automobiles upon that street that upon the sug¬ 
gestion of the Fire Marshal the said Charles Sonne referred to in said 
paragraph removed the said pumps from the said tank and connected 
them with a thousand gallon tank situated upon the 14th street side 
of the said premises which was built about May 14th, 1915. That 
the said thousand gallon tank was connected by a pipe with the 220 
gallon tank first mentioned. That on or about February 19th a 
third gasoline tank of the capacity of 1,000 gallons was constructed 
immediately south of the 1,000 gallon tank above mentioned. De¬ 
fendants show’ that there is no rule or regulation prohibiting and they 
w’ould be entirely w illing to have said third tank connected by a pipe 
with the second and have the pumps removed from the second tank 
to the Irving Street side of the said premises which will obviate the 
constant crossing of the sidewalk of 14th Street by the use of the 
driveway upon that street. That 14th Street at this point is a very 
busy thoroughfare, at times very erow’ded, and so many and vigorous 
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complaints have been made to the Commissioners of the District of 
the conditions caused by automobiles crossing said driveway, that 
the Commissioners have deemed it best for the public interests and in 
particular for the safety and comfort of citizens using the sidewalk 
of 14th street at this place, to close the said driveway and to throw 
this particular traffic back into Irving Street where it was in 1915. 
That the situation has changed greatly and become a great 

14 deal worse than it was at the time of the installation of the 
220 gallon tank above mentioned and the Commissioners, as 

public officers felt obliged to take some action to safeguard the public 
from the congested traffic at this place and they know’ of no other 
means of doing this than by the closing of the said driveway nor has 
there been anv suggested to them. 

5. Defendants admit the allegations of paragraph five for the 
purposes of the said rule. 

fi. Answering paragraph six for the purposes of the said rule these 
defendants sav that thev are informed and believe that thev have 

i «/ %/ 

the power to close the said driveway, if they believe it for the best 
interests of the public which they do under these circumstances, and 
that the plaintiff corporation has no just cause of complaint. That de¬ 
fendants deny generally conclusions of law set out in said paragraph. 

7. Answering paragraph seven for the purposes of the said rule these 
defendants deny the allegations of immediate and irreparable loss 
and they deny generally that there will be any loss to the plaintiff 
by reason of the changes contemplated, to wit, closing of the drive¬ 
way on 14th Street and the extension of hose for loading gasoline 
into automobiles, or the change in the location of the pumps from the 
14th Street side to the Trving Street side of plaintiff’s premises, other 
than the expenditure of a small sum of money by the plaintiffs which 
has small weight with the defendants when taken into consideration 
with the discomfort and inconvenience and danger to the public, on 
the other hand, which now exists and will continue to exist if the 
said driveway be permitted to be used as at present on the 

15 14th Street side of the plaintiffs’ premises. The other matters 
and things set forth in paragraph seven the defendants allege 

to be immaterial and require no answer. 

Having fully answered the rules to show cause issued herein de¬ 
fendants pray that the temporary restraining order heretofore granted 
may be dissolved and dismissed at the cost of the plaintiffs. 

TvOUIS BROWNLOW. 

W. GWYNN GARDINER. 

C. W. KUTZ. 

# 

District of Columbia, ss: 

Louis Brownlow, W. Gwvnn Gardiner, and Charles W. Kutz, being 
duly sworn,depose and say that they an Commissioners of the Dis¬ 
trict of Columbia: that they have read the answer bv them subscribed 
and know the contents thereof; and that the matters and things 
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therein set forth upon their personal knowledge are true, and those 
stated upon information and belief they believe to be true. 

LOUIS BROWNLOW, 

W. GWYNN GARDINER, 

C. W. KUTZ, 

Commissioners of the District of Columbia. 

Subscribed and sworn to before me this 22nd day of May, 1919. 
[seal.] G. WILLARD CAMALIER, 

Notary Public, D. C. 


16 Exhibit D. C. No. 1. 

This indenture made this ninth day of October 1882, by and 
between John Sherman of Mansfield, Ohio, Trustee as hereinafter 
set forth, of the first part, and the District of Columbia, a Municipal 
Corporation duly created under and by virtue of the laws of the 
United States, of the second part. 

Whereas by deed of indenture dated January first, eighteen 
hundred and eighty one, and recorded in Liber No. 957, folio 465. 
et seq. of the land records of the District of Columbia, Elizabeth J. 
Stone, widow, duly conveyed to John Sherman in trust with full 
power to bargain, sell, grant and convey the hereinafter described 
premises. 

And whereas by act of Congress making appropriation for the 
support of the government of the District of Columbia, and for 
other purposes, approved July 1, 1882, Congress duly appropriated 
six thousand dollars ($6,000) for widening, grading and improving 
Fourteenth street extended, as proposed, provided the owners of the 
property adjacent to said street benefited thereby donated the land 
necessary to widen the street. 

And whereas, the said John Sherman, Trustee, as aforesaid with 
the consent and by the direction of the parties beneficially interested 
in said land is willing to make said donation in accordance with the 
terms of the before mentioned act of CongreSvS. 

Now therefore this indenture witnesseth, That the said party of 
the first part, for and in consideration of the premises and the sum 
of one dollar in lawful money of the United States to him 

17 in hand paid, the receipt of which is hereby acknowledged, be¬ 
fore the ensealing and delivery of these presents, has granted 

bargained and released, and conveyed, and does by these presents 
grant, bargain, sell, release and convey unto the said party of the 
second part, its successors and assigns the following described real 
estate, situate in the county of Washington, District of Columbia, 
to wit: all that certain piece or parcel of land known and described 
as and being that, part of Mount Pleasant and Pleasant Plains con¬ 
tained within the following metes and bounds. Beginning for the • 
same at a stone marked “Levy Court Stone” at the intersection of the 
north line of Boundary street, and the east line of Fourteenth street 
Road, running thence from said corner stone north 12°, 06', east, 
fifty two and 64/100 feet (52 64/100), thence north 2°, 24', east, 
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one hundred and twenty four and 92/100 feet (124 92/100 ft.) to a 
point distant thirty (30) feet from the east line of the Fourteenth 
Street Road, and running thence north 4°, 17' west, thirty three 
hundred and seven and 69/100 feet (3,307 69/100 ft.) parallel with 
said east line and thirty feet (30) distant therefrom, to the land of 
William F. Mattingly, and thence west thirty (30) feet to the east 
line of said Fourteenth Street Road, and thence southwardly with the 
same east line of said road 4°, 27', east three thousand four hundred 
and eighty one and 72/100 feet (3,481 77/100 ft.) to the place of be¬ 
ginning. 

Together with all the improvements, rights, privileges and 
appurtenances belonging or in any wise appertaining. 

To have and to hold the said before mentioned described premises 
with the appurtenances unto the said party of the second 

18 part, its successors and assigns, for the sole use and purpose 
of a public highway part and parcel of the street by w T hich it 

is bounded on the west. And said party of the first part for himself 
and for his heirs, executors and administrators doth hereby convenant 
promise and agree to and with the said party of the second part, its 
successors and assigns, that he the said party of the first part and 
his heirs shall and will warrentee and forever defend the said piece 
or parcel of land and premises and appurtenances unto the said party 
of the second part, its successors and assigns from and against the 
claims of all persons claims of all persons claiming or to claim the 
same, or any part thereof, by, from, under or through him or any of 
them. 

And further that lie the said party of the first part and his heirs 
shall and will at any and all times hereafter upon the request and at 
the cost of the said party of the second part, its successors and assigns, 
make, execute, deliver and acknowledge all such other deed or deeds or 
other assurances in law for the more certain and effectual conveyance 
of the said piece or parcel of land and appurtenances and premises 
unto the said party of the second part, its successors or assigns, as its 
counsel learned in the law’ shall advise or require. • 

In testimony whereof the said party of the first part has hereunto 
set his hand and seal on the day and year first hereinbefore w’ritten. 

(Signed) JOHN SHERMAN, [seal.] 

Trustee. 

Signed, sealed and delivered in presence of— 

EDWIN BALTZLEY. 

J. SHUNK. 

I, Jeremiah Shunk, a Notary Public in and for Richland 

19 County, Ohio, as aforesaid, do hereby certify that John Sher¬ 
man, Trustee, party to a certain deed bearing date on the 

ninth dav of October, 1882, and hereunto annexed, personally 
appeared before me in the County and State aforesaid, the said John 
Sherman being personally w T ell known to me to be the person who I 
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executed the said deed and acknowledged the same to be his act 
and deed. 

Given under my hand and notarial seal this ninth day of October, 
A. D 1882 

[Notarial Seal.] (Signed) JEREMIAH SHUNK, 

Notary Public in and for Richland Co., Ohio. 

The State of Ohio, 

Richland County, as: 

I, Thos. T. Dill, Clerk of the Court of Common Pleas, within 
and for the County of Richland and State of Ohio, do hereby 
certify that Jeremiah Shunk, Esq., before whom the foregoing and 
annexed Deed was taken and acknowledged, was, at the time of taking 
the same, a Notary Public in and for said County, duly commissioned 
and sworn, and to all whose official acts as such, full faith and credit 
are due; and the the foregoing signature, pui*ported to be his, is 
genuine, as I believe; and that the said instrument is Executed and* 
Acknowledged in conformance to the laws of the State of Ohio. 

In witness whereof, I have hereunto subscribed my name and 
affixed the Seal of said Court at the City of Mansfield, this 
20 0th day of October A. P., 1882. 

| Seal of Court of Common Pleas.] 

(Signed) THOMAS T. DILL, 

Clerk, 

(Signed) By JAMES’ S. CRALL. 

Endorsement. 

12 . 

Deed. 

John Sherman, Trustee, 
to 

District of Columbia. 

Received for Record 1 P. M. October 14, 1882, and recorded in 
Liber No. 1017, Folio 465 et seq. one of the Land Records for the 
District of Columbia and examined bv 

FRED’K DOUGLASS, 

Recorder. 

Fee due. 


(Here follow diagrams and photograph, Exhibit A, marked pages 

21 and 22.) 


Exhibit A. 
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2 3 Me morandum . 

June 14, 1920.—Suggestion of resignation of defendant No. 2 
(W. Gwvnn Gardiner) as Commissioner of District of Columbia, 
filed. 

Final Decree. 

Filed June 14, 1920. 

******* 

This cause came on to lie heard upon the pleadings and the evidence 
adduced by the respective parties, and was argued by counsel; 
whereupon, upon consideration thereof, it is, by the Court, this 14th 
day of June. 1920, adjudged, ordered and decreed, as follows: 

1. That the defendants Louis Brownlow and Charles W. Kutz, 
Commissioners of the District of Columbia, and their successors in 
office, be. and they are hereby, severally restrained and enjoined, 
permanently and perpetually, from in any manner obstiuctii g, or 
interfering with, the driveway described in the bill of complaint 
herein, located on the East side of 14th Street, Northwest, f. >hort 
distance below Irving Street. Northwest, and connecting the premises 
occupied by the plaintiff at the Southeast corner of said 14th Street 
and Irving Street, Northwest, with the vehicular driveway portion 
of said 14th Street. 

2. That the plaintiff recover against said defendants Louis 

Brownlow and Charles W. Kutz its costs herein to be taxed 
24 bv the Clerk, and have execution therefor as at law. 

JENNINGS BAILEY, 

Justice. 

From the above decree, the defendants note an appeal to the Court 
of Appeals, which is hereby taken in open Court. 

JENNINGS BAILEY, 

Justice. 

O. K. as to form: 

F. IT. STEPHENS, 

A tty. for Defts. 

M em oranda. 

July 27, 1920.—Time to file statement of evidence extended from 
day to day to and including October 1, 1920. 

September 27. 1920.—Statement of evidence submitted and notice. 

October 1, 1920.—Time to file statement of evidence extended from 
day to day to and including November 8, 1920. 

November 5,1920.—Statement of evidence signed and filed. 
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25 Assignment of errors. 

Filed November 8, 1920. 

******* 

Now come the defendants by counsel, and assign for error in the 
above entitled cause, 

1. The action of the court in granting an injunction against the 
defendants, 

2. The action of the court in holding that the matter of driveways 
was not within the control of the defendants 

3. The action of the court in holding that the defendants were 
without power to close the 14th Street driveway as a matter of public 
safety. 

F. II. STEPHENS, 
Attorney for Defendants. 


Designation of Record. 

Filed November 8, 1920. 

******* 

The clerk of the court will please prepare transcript of record for 
the Court of Appeals in the above entitled cause copies of the follow¬ 
ing: 

1. The original bill. 

2. Answer of the defendants. 

3. Statement of the testimonv. 

4. Decree of the Court. 

5. Assignment of errors. 

6. This designation. 

F. II. STEPHENS, 

Attorney for Defendants. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 36773 in Equity, wherein 
O’Donoghue Bros., Inc. a corporation, is Plaintiff and Louis Brownlow 
et al., Commissioners of the District of Columbia, and also personally, 
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are Defendants, as the same remains upon the files and of record in 
said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
1st day of December, 1920. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN II. 
E. W. 


BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3478. Louis Brownlow, et al., appellants, vs. O’Donoghue Bros., 
Inc., a corporation. Court of Appeals, District of Columbia. Filed 
Dec. 2. 1920. Henry W. Hodges, Clerk. 


(2847) 
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27 • In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity No. 36773. 

(VPonogiiue Bros., Inc., a Corporation, Plaintiff, 

vs. 

Louis Brownlow, \V. Gwynn Gardiner and Charles K. Kutz, 
Commissioners of the District of Columbia, and Also Personally, 
Defendants. 


Be it remembered that at the trial of the above entitled case, before 
Mr. Justice Bailey, the plaintiff and the defendants, in support of the 
issues therein involved, entered into the following stipulation: 

“It is hereby stipulated by and between the respective parties 
hereto, through their counsel, as follows: 

1. The answer filed herein by the defendants to the rule to show 
cause shall be taken and deemed to be their answer to the bill of com¬ 
plaint. 

2. The averments of paragraphs one and two of the bill of com¬ 
plaint are taken as true without formal proof. 

3. The averments of paragraph three of the bill of complaint are 
to be taken as true without formal proof, excepting the averment that 
the driveway in question directly connects the premises in question 
with the vehicular roadway of 14th street, and also excepting the 
averment that said driveway is an easement and appurtenance to the 
land referred to. The defendants require proof of the last named, but 
admit that the location of the driveway is correctly shown upon the 
photograph marked “Exhibit A,” annexed to the bill of complaint. 

4. It shall be taken as true without formal proof that the deed 
dated October 9, 1882, a copy of which is filed as Exhibit D. C. No. 
1 to defendants' answer, was duly executed, delivered and recorded, 
as averred in defendants’ answer, and that the strip of land covered 

bv said deed includes the sidewalk on the East side of 14th 

i/ 

28 street, in front of the premises herein concerned. 

5. It shall be taken as true without formal proof that 


Exhibits I). C. No. 2 and D. 0. No. 3 to defendants’ answer are true 
and correct. 

6. It is agreed that there are two gasolene tanks underground on 
the 14th street side of the plaintiff’s premises, each of a thousand 
gallons capacity, and one on the Irving street side with a capacity of 
two hundred and twenty gallons, connected with one of the tanks 
on the 14th street side by underground pipe. 

7. That the Commissioners of the District of Columbia, by formal 
board action on April 15th, 1919, adopted the following: 


“The Commissioners directed the service of a notice on Charles 
Sonne that it is the intention of the Commissioners to abolish the 


1— 3187a 
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driveway entrance from 14th street to his premises on the southeast 
corner of 14th street and Irving street, N. W., by raising the curb 
and repaving the sidewalk adjacent thereto to the level of the curb 
as raised. That, in the judgment of the Commissioners, the public 
interest requires the abandonment of this driveway entrance and it 
is their intention to take the action indicated within five days from 
the date of the notice. That Mr. Sonne be formally notified of this 
intention in order that he mav show cause, if any, whv the action 
indicated should not be taken. 

The two existing driveways to these premises entering from Irving 
Street will not be disturbed at the present time/’ 

This shall not be taken as establishing any fact recited in said 
resolution, but only as establishing that said resolution was passed 
as above stated. 

And in further support of said issues the following testimony was 
ottered: 

Edward M. Kshleman, a witness for the plaintiff, testified as fol¬ 
lows: that he is Registrar of St ravers Business College: that he is 
in the neighborhood of 14th and Irving streets, northwest, every day, 
sometimes two or three times a day, sometimes only twice, in the 
morning coming down and in the evening going back; that witness 
was thereupon asked the following questions: “Have you, during 
the six months or a year preceding last May observed the nature of 
the traffic on the sidewalks of 14th street about or just below Irving 
street: first as to the west sidewalk of 14th street, and next as to the 
east sidewalk of 14th street, that directly passes (VDonoghue 
•Jtt Bros.* place,” to which counsel for the District of Columbia 
objected and the following colloquy took place: 

“Mr. Stephens: If your Honor please, at this point I wish to inter¬ 
pose a formal objection to this line of testimony, because it is appar¬ 
ently ottered by the plaintiff in this case for the purpose of substi¬ 
tuting his judgment and that of his witnesses for that of the Commis¬ 
sioners. Your Honor will probably want to hear the proof. 

“The Court: I will admit it subject to the exception, and you can 
argue that when the case is argued as a whole. 

“Mr. Stephens: Yes/' 


whereupon witness answered that he had observed said traffic and that 
it was heavy on the west side of the street; that he did not know as 
he could tell what made it heavy there except that there were stores 
there and it was generally the business side of the street; that the 
sidewalk traffic on the east side of the street is nothing compared to 
that which is on the west side of the street; that it is very light on 
the east side of the street: that the sidewalk traffic was heavier during 
the war period than before the war period and was much heavier 
during the war period than now; that he does not think there is 
much difference between the sidewalk traffic before the war than now 
although it might be a little heavier now; that he is familiar with 
the 14th street driveway used by vehicles going into the O’Ponoghue 
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place; that he has never observed any interference with pedestrians; 
that he has been going in there himself since 1914, and doesn’t know 
that he ever noticed any trouble and doesn’t believe he had to stop 
over once or twice for passengers or people passing; that the 14th 
street driveway seemed more convenient to him and he went in for 
the purpose of getting gasolene and sometimes for air or tire atten¬ 
tion; that the Irving street side is generally used for getting air and 
repairs. On cross examination said witness testified that the general 
traffic on 14tli street at this place is not much different than before 
ihe war, but there is now a great deal more automobile traffic on 
14th street than before the war and be guesses there is all over the 
city; that there is a double line of car tracks on 14th street at that 
place; that there are two or three moving pictures, quite a 

30 number of eating houses and that all of this tends to increase 
pedestrian traffic as well as automobile traffice but that the 

“business is pretty much on the west side’’; that the traffic on the 
east side would not be anything to compare with the west side and has 
gone down considerably since the war stopped; that the place next 
door to O’Donoghues’, to the south, is a meat store; that next to the 
meat store is a Chinese laundry; that when he gets into O'Donoghues’ 
for gasolene it is generally in the morning and there is no traffic to 
amount to anything; that the driveway is located between the meat 
store and the laundry; that he doesn’t know that automobiles going 
into the driveway necessarily interfere with customers going into 
Kidwell’s meat store; that he has not found it so in his case; that 
they do drive across the entrance to the meat stroe; that he doesn’t 
know what the conditions there are on Saturday nights nor on 
Sunday mornings, that he has been there several Sundays, though 
somewhere around 10 a. m., and it was very quiet. 

Louis G. Julian, a witness for the plaintiff, and a patent attorney 
of thirty years’ experience in Washington, D. C., testified as follows: 
that he is a patent attorney and has been such in Washington, I). C., 
nearly 30 years; that he is familiar with O’Donoghue’s place at 14th 
and Irving streets and has been familiar with it for the past six or 
seven years; that he was familiar with the place when it was run 
by Mr. Sonne and is familiar with the nature of the traffic on 14th 
street passing there at the present time, whereupon at this point the 
following colloquy took place: “Mr. Stephens: It is understood, if 
your Honor please, that my objection runs to all that class of testi¬ 
mony? The Court: That is understood. It will not be necessary 
to repeat:” 

Witness upon resuming his testimony stated that the sidewalk 
traffic on the east side of 14th street is “infinitely lighter than that 
on the west side”; that he estimates that there are not over twenty 
per cent as many business places on the east side of 14th street as 
are on the west side; that he generally goes up in that neighborhood, 
which enables him to observe the situation, several times a 

31 day; that the sidewalk traffic on the east side, like all other 
sidewalk traffic in the city, is very much lighter now than it 

was during the war period but that there is probably more traffic 
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there now thaf it was before the war though he notices no particular 
difference between the present time and prior to the war; that he has 
not noticed any interference with the pedestrian traffic on the side¬ 
walk by reason of the use of this 14th street drive except in the 
individual case of a car and a pedestrian happening to strike that 
point at the same time and that invariably when his own car hap¬ 
pened to meet such a situation he always stopped his car to let the 
traffic by. Upon cross examination witness stated that he finds a 
great deal more automobile traffic on 14th street than formerly; that 
there are a great many moving picture shows, eating houses, and 
other places of business on 14th street in this neighborhood, par¬ 
ticularly on the west side; lie knows of no moving picture shows on 
the east side and only a few business houses there; that the west side 
of 14th street at night is a very busy thoroughfare but that he has 
not noticed that a great deal of the traffic shifts over to the east side; 
that bis observation has been that there is very little on the east side 
and that bis estimate is about twenty per cent: that he has not seen 
any cars going into 0’I)onoghue<’ place from he Irving street side 
to get gas and that there are two entrances on the Irving street side 
and the usual custom is to drive in on the 14th street side for gas 
and go out at the entrance on Irving street: the entrance nearer 
14th. If it is desired to have tire repairs or air it is customary 
to drive around on the Irving street side when*, tin* pump is located 
and where the car that is being handled will be out of the way of 
the people getting gas and that they then go out the other entrance 


on Irving street. 

Robert E. Mann, a witness for the plaintiff, and member of firm 
of P. Mann & Co., testified that he has been familiar with O’Don- 
oglme Bros.' place at 14th and Irving streets ever since they suc¬ 
ceeded Mr. Sonne; that he was familiar with the place while Mr. 
Sonne ran it; that he is familiar with the 14th street drive that is 


used by vehicles to get gas; that he goes by these premises 
•“>*2 twice a day, about half past seven and about half past five or 
six in the evening; that he has never observed any interfer¬ 
ence with pedestrian traffic going by there; that the sidewalk traffic, 
the pedestrian traffic, on the east side of the street does not seem to 
be near as great as that on the west side of the street and that the 
west side of the street is more of a business street and the moving 
pictures seem to draw the crowd to that *ide of the street; that the 
sidewalk traffic on the east side of 14tli street was greater during 
the war period than it is now but that he hardly thinks it is greater 
now than it was before the wa# commenced although there may be a 
little more; that he believes the vehicular traffic, the automobile 
traffic, is greater now than before the war. On cross examination 
said witness stated he has noticed KidwelPs meat market next to 
O'Donoghues’; that it seems to bo a very busy market although they 
have only been there a short time but that they seem to do a con¬ 
siderable business; that the meat store is one of a series of stores that 
sell meats and produce at reduced rates for cash and that they seem 
to have quite a patronage; that he has no knowledge of the condi¬ 
tions there (that is traffic going past O'Donoghues’) in the evening 
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and at night; that he has never taken any particular notice of con¬ 
ditions there on Sunday morning but it seems to him that it is quieter 
on Sunday than it is during the week. 


Harry I. Chew, a witness for the plaintiff, and engaged in real 
estate business, testified as follows: that he observes the O’Donoghue 
place at least four times a day and has been observing it ever since 
O’Donoghue took the place over from Mr. Sonne; that he has also 
observed the place just north, just above Irving, on the. east side of 
14th street, conducted by Gary, the plumber. (The photograph re¬ 
ferred to, and produced, shows the automobile supply station of W. L. 
Gary on the east side of 14th St. N. W., just above Girard Street 
intersection, and shows that he maintains there a ga/olene pump 
placed in such a way that he accommodates two automobiles at a 
time, one on each side of the pump, with no other means for 
the automobiles to get there except by crossing the sidewalk at 
that point,and with no other means for them to leave except by 
backing out across the sidewalk there being no space on the premises 
to allow an automobile to turn around,) ; that the machines going to 
get gas at the Gary place back out, right across the sidewalk, and 
there is no other way for them to get out; that he frequently gets gas 
at O'Donoghue Bros/ and has no choice as to where he enters; that 
at times he enters from Irving street and at other times from 14th 
street, depending upon the direction. If he is coming from the 
south, on 14th street, he finds it a little more convenient to drive 
in from the 14th street side and go out on Irving street; that there 
has never been any interference by him or any stoppage of pedestrian 
traffic, except at the sidewalk, and that seldom, and in such cases 
he has stopped and let the pedestrians pass by; that he estimates that 
the west side of 14th street at this neighborhood would have at least 
To per cent of the business; that he has also observed a very decided 
difference in the sidewalk or pedestrian traffic on the east side as 
compared with the west side of 14th street at that point and that the 
west side would have about 70 to 80 per cent of the pedestrian traffic; 
that as to the pedestrian traffic now as compared with during the 
actual war period on the east side of 14th street, it is lighter now 
than it was during the war; that in characterizing the pedestrian 
traffic now on the east side at that point as to whether it is heavy, 
light, or medium, he would say that it would be medium now. Wit¬ 


ness was again shown the photograph relative to the Gary place and 
stated that the Gary place is still in operation. On cross examination 
said witness stated that 14th street in this neighborhood is a very busy 
street on the west side but not so heavy on the east side; that there 
are a number of moving picture shows in this neighborhood, a 
number of eating houses and a great many business houses and that 


the traffic on the west side is particularly heavy at night and very 
crowded; that there is a ten cent store on the east side a block away; 
that there is a Dutch market on the east side; that there is 


.*>4 Kidwell’s meat market next to O’Don ogh ues’ and a laundry 
next to that and St. Stephen’s church helow. 
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John Z. Walker, a witness for the plaintiff, and Washington 
Manager of Standard Oil Company, testified as follows: he doesn’t 
see any great amount of traffic on the east side of 14th street at any 
time; that lie seldom goes to O’Donoghues' on Sunday morning to 
get gasolene, and as a rule most people who own machines load up 
on Saturday evenings; that he passes O'Donoghue Bros.’ place at 
14th and Irving streets three or four times a day and stops in there 
very frequently; that in a way he is familiar with the traffic on 14th 
street northwest, going past this locality and that pedestrian traffic 
on the west side of 14th street is heavy and that the pedestrian traffic 
on the east side of 14th street is not anything like as heavy as on 
the west side; that he would not sav it is hoavv on the east side: that 
the heaviest traffic on the wc<t side is when the moving picture 
shows are breaking up, and that the heaviest traffic that he has seen 
on the east side was when the church was “breaking up” and that 
ordinarily at other times there is very slight traffic on the oast side as 
compared with the west side; that he has never observed any inter¬ 
ference with or obstruction or stoppage of pedestrian traffic along the 
east side of the 14th street driveway of O'Donoghue Bros.’ at the time 
when church was breaking up or at any other time but that it is in¬ 
convenient to drive across the cross street when church or anything 
like that is breaking up and crowds are passing. 

( iiAKLEs Sonne, a witness for the plaintiff, testilied as follows: 
that he is now engaged in the automobile supply business at loth 
and II Street-. Northwest: that he has lived in Washington thirty 
years; that he purchase! 1 tin* property now occupied by O’Donoghue 
Bros, and built the store thereon himself and ran the business and 
was the owner of it at the time he made the lease to O’Donoghue 
Bros.; that his ownership included the entire building including the 
store now used by Kidwell's place and the ('hinese laundry and the 
property down to the church: that Ik* leased to O'Donoghue Bros. 

the two corner stores, numbered and : that at the 

•“*”> time he leased it to O’Donoghue Bros, it was in operation bv 
the witness as a gasolene station ami for the sale of acces¬ 
sories ami that the 14th street drive was then in use by him (the wit¬ 
ness) ; that the occupants of the two little* stores to the south (mean¬ 
ing the buildings now occupied by the meat store and by the laun¬ 
dry) were tenants of the witness; that they had become tenants 
since he had acquired tin* property and that when they became 
tenants the 14th street driveway was still in operation and that they 
were satisfied with the driveway: that the driveway had been in use 
to his knowledge since before the time he acquired the property, and 
that he has had the property himself for twelve years and before 
that the driveway was used to an old frame house on the property 
which witness tore down; that these two pumps shown on this plat 
(indicating) on the 14th stree* side, are in the same location that 
they were at the time he leased the property to O'Donoghue Bros.; 
that he had one of them on Irving street stine years ago but at the 
request of the Commissioners ho moved it around on 14th street; 
that this pump was moved from Irving street to 14th street about a 
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year and a half before the property was leased to O’Donoghue Bros.; 
that at the time of the lease to the O’Donoghue Bros, there were 
only two tanks, one a thousand gallon tank and the other a two 
hundred and twenty gallon tank; that he is familiar with the nature 
and character of the pedestrian traffic on the east side of 14th street 
as compared with the west side in that locality and that the east side 
is about five per cent of what it is on the west side; that the biggest 
business he did was from 1 o'clock Sunday up to 6, after the churches 
were out; that on Sunday mornings it was slow until about 1 o’clock, 
with the exception of about half past seven to eight o’clock in the 
morning, gradually dying down until one o’clock when the rush 
again started; that he has never observed any interference with 
pedestrian traffic, churchgoers or otherwise at the 14th street drive¬ 
way; that he estimates the pedestrian traffic on the east side of 14th 
street at that point at the present time as being about the same as it 
was before the war; that he identifies tlie instrument of lease 


36 (handed to him) and his signature to it. whereupon the same 
was .admitted in evidence on the question of the right of 
plaintiff as an abutter, his relationship to the owner of the abutting 
property, and the substance of which is as follows: (The Lease re¬ 
ferred to, and produced, is an instrument dated the — day of 
December, ID 17. between Charles Sonne and ODonoghue Bros.. 
Inc., under which the former leased to the latter premises No-. .‘1035 


and 3037 14th St., X. \V., Washington, D. (\, together with tanks. 


for the term of five years commencing November 15. 1917, at a 
monthly rental of $150 per month for the first two years and $100 
per month for the next three years, the premises not to he used for 
any other purpose than selling auto accessories and supplies, but the 
lessee to have the right to terminate the lease in the event the lessee 


is denied a license to carry on the business of an automobile supply 
house in and upon the said premises, and the lessee to have the privi¬ 
lege also of renewing the lease at the expiration of the aforesaid 
five year period for an additional term of five years at $160 per 
month. In said instrument, it was further provided that “the lessee 
shall not remove or change the location of gas tanks under the private 
parking of the premises herein leased, without the consent of the 
lessor,” and further that the lessee “will not make any alterations or 
changes in said premises, without written consent.”) On cross 
examination said witness stated that he surrendered possession of the 
automobile store to O Donoghue Bros. November 15th, 1917: that 
he was living on Irving street at the time the pump was on Irving 
street and lived there subsequent to the time the pump was trans¬ 
ferred at the request of the Commissioner* to 14th street and lived 
there subsequent to the time he turned the business over to O’Don- 


oghue Bros., and un until about May. 1919; that there was not a good 
deal of traffic on Trving Street because of the pump being located 
there, “nothing extra, only at times”: that some of the cars came 
in from 14th street to get gas .and that most of those that came in on 


Trving street came in to get air, that some of them would come in 
on the Irving street entrance to get air, the pump there on the corner, 
but not all of them; that he is no longer owner of the premises of 
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John Z. Walker, a witness for the plaintiff, and Washington 
Manager of Standard Oil Company, testified as follows: he doesn’t 
see any great amount of traffle on the east side of 14th street at any 
time; that he seldom goes to O’Donoghues* on Sunday morning to 
get gasolene, and as a rule most people who own machines load up 
on Saturday evenings; that he passes O'Donoghuc Bros.’ place at 
14th and Irving streets three or four times a day and stops in there 
very frequently; that in a way he is familiar with the traffic on 14th 
street northwest, going past this locality and that pedestrian traffic 
on the west side of 14th street is heavy and that the pedestrian traffic 
on the east side of 14th street is not anything like as heavy as on 
the west side; that he would not sav it is heavy on the east side: that 
the heaviest traffic on the west side is when the moving picture 
shows are breaking up, and that the heaviest traffic that he has seen 
on the ejist side was when the church was “breaking up" and that 
ordinarily at other times there is verv slight traffic on the east side as 
compared with the west side; that he has never observed any inter¬ 
ference with or-obstruction or stoppage of pedestrian traffic along the 
east side of the 14th street driveway of O’Donoghue Bros.’ at the time 
when church was breaking up or at any other time hut that it is in¬ 
convenient to drive across the cross street when church or anything 
like that is breaking up and crowds are passing. 


Charles Sonne, a witness for the plaintiff, testified as follows: 
that he is now engaged in the automobile supply business at 15th 
and II Street-. Northwest: that he has lived in Washington thirty 
years: that he purchased the property now occupied by O’Donoghue 
Bros, and built the store thereon himself and ran the business and 
was the owner of it at the time he made the lease to O’Donoghue 
Bros.; that his ownership included the entile building including the 
store now used by Kidwell’s place and the Chinese laundry and the 
property down to the church; that he leased to O’Donoghuc Bros. 

the two corner stores, numbered 8085 and 11087: that at the 
85 time he leased it to O’Donoghue Bros, it was in operation by 
the witness as a gasolene station and for the sale of acces¬ 
sories and that the 14th street drive was then in use by him (the wit¬ 
ness) ; that the occupants of the two little stores to the south (mean¬ 
ing the buildings now occupied by the meat store and bv the laun¬ 
dry) were tenants of the witness; that they had become tenants 
since he had acquired the property and that when they became 
tenants the 14th street driveway was still in operation and that they 

• * %j 

were satisfied with the driveway; that the driveway had been in use 

•* 

to his knowledge since before tin* time he acquired the property, and 
that he has had the property himself for twelve years and before 
that the driveway was used to an old frame house on the property 
which witness tore down; that these two pumps shown on this plat 
(indicating) on the 14th street side, are in the same location that 
they were at the time he leased the property to O’Donoghue Bros.; 
that he had one of them on Irving street «ome years ago but at the 
request of the Commissioners he moved it around on 14th street; 
that this pump was moved from Irving street to 14th street about a 
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year and a half before the property was leased to O’Donoghue Bros.; 
that at the time of the lease to the O’Donoghue Bros, there were 
only two tanks, one a thousand gallon tank and the other a two 
hundred and twenty gallon tank; that he is familiar with the nature 
and character of the pedestrian traffic on the east side of 14th street 
as compared with the west side in that locality and that the east side 
is about five per cent of what it is on the west side; that the biggest 
business he did was from 1 o’clock Sunday up to 6, after the churches 
were out; that on Sunday mornings it was slow until about 1 o’clock, 
with the exception of about half past seven to eight o’clock in the 
morning, gradually dying down until one o’clock when the rush 
again started; that he has never observed any interference with 
pedestrian traffic, churchgoers or otherwise at the 14th street drive¬ 
way; that he estimates the pedestrian traffic on the east side of 14th 
street at that point at the present time as being about the same as it 
was before the war; that he identifies the instrument of lease 
36 (handed to him) and his signature to it, whereupon the same 
was admitted in evidence on the question of the right of 
plaintiff as an abutter, his relationship to the owner of the abutting 
property, and the substance of which is as follows: (The Lease re¬ 
ferred to, and produced, is an instrument dated the — day of 
December, 1917, between Charles Sonne and O’Donoghue Bros., 
Inc., under which the former leased to the latter premises No-. 3035 
and 3037 14th St., N. \V., Washington, D. 0., together with tanks, 
for the term of five years commencing November 15, 1917, at a 
monthly rental of $150 per month for <lie first two years and $160 
per month for the next three years, the premises not to he used for 
any other purpose than selling auto accessories and supplies, but the 
lessee to have the right to terminate the lease in the event the lessee 
is denied a license to carry on the business of an automobile supply 
house in and upon the said premises, and the lessee to have the privi¬ 
lege also of renewing the lease at the expiration of the aforesaid 
five year period for an additional term of five years at $160 per 
month. In said instrument, it was further provided that “the lessee 
shall not remove or change the location of gas tanks under the private 
parking of the premises herein leased, without the consent of the 
lessor,” and further that the losses “will not make any alterations or 
changes in said premises, without written consent.”) On cross 
examination said witness stated that he surrendered possession of the 
automobile store to O’Donoghue Bros. November 15th, 1917; that 
he was living on Irving street at the time the pump was on Irving 
street and lived there subsequent to the time the pump was trans¬ 
ferred at the request of the Com missioned to 14th street and lived 
there subsequent to the time he turned the business over to O’Don¬ 
oghue Bros., and un until about May, 1919; that there was not a good 
deal of traffic on Trving Street because of the pump being located 
there, “nothing extra, only at times”; that some of the cars came 
in from 14th street to get gas and that most of those that came in on 
Trving street came in to get air, that some of them would come in 
on the Irving street entrance to get air, the pump there on the corner, 
but not all of them; that he is no longer owner of the premises of 
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O’Donoghue Bros, and that he sold out to John B. Sutton 

37 in August. 1919; that he is up in the neighborhood of 
O’Ponogue Bros, every day, sometimes in the morning and 

sometimes in the evening; that the automobile traffic on 14th street 

is getting away from the ear line and getting over to 16th street; 

that there is not as much automobile traffic there as there was a 

few years ago; that he would not consider the traffic there now a 

great deal; that he goes to moving pictures in that locality at night 

and he finds that the west side of 14th street is verv crowded for an 

•« 

hour or two, about half past seven to half past ten o’clock; that 
hardly any of that traffic drifts across to the east side and that a 
person will hardly see anyone over there sometimes in half an hour, 
unless they go across to get their automobiles and that a few people 
do park their automobiles there; that there are some business houses 
on the east side of the street among them a Dutch market that 
closes up at six o'clock, and a meat market next to O’Donoghue 
Bros, that closes at six o’clock, a laundry next to that, but the laundry 
does not have much traffic; that the meat market was pretty busy 
when it started hut not so much now; that when he had the O’Don- 
oghue Bros.’, place, his business did not interfere with the patronage 
of the church as his business was all from one o’clock on after church 
was over and again in the evening at eight or nine o’clock and also 
in the mornings on Sunday at eight or nine o’clock before people 
went to church: that his business dovetailed very nicely with the 
church traffic. 

Patrick O’Donoghue, a witness for the plaintiff, testified as fol¬ 
lows: that he is president of the plaintiff corporation : that he passed 
bv the premises that he now occupies at 14th and Irving streets 
several times before he purchased the place; that at the time la* 
acquired the business the 14th street driveway was in the same con¬ 
dition that it is now and was being used in the same way : that ma¬ 
chines would come in on 14th street and go right up to the pump and 
go out on the Irving street side, this being the use of the driveway at 
the time he observed it before purchase and at the time he purchased 
from Mr. Sonne: that the gasolene pumps at the time he purchased 
the premises were located where they are at the present time; that 
automobiles that came in the 14th street driveway to get gas- 

38 olene would go out of the Irving street driveway nearest to 
14th: that the other driveway on Trving street was used for 

cars coming in for air or to get a tire changed or some improve¬ 
ments to the car (witness then indicated on the plat the direction 
direction taken by a car coming in on Trving Street by the east en- . 
trance to get air or tire repairs and indicated the location of the 
air pump, pointing out that the air pump was near the center of the 
building on the Irving street side, inside of the iron posts and not on 
the sidewalk and being entirely on the property of Mr. Sonne); that 
the plaintiff corporation now have two one thousand gallon tanks 
on the 14th street side and that they also have the small tank that 
holds two hundred gallons that is connected with one of the pumps; 
that the plaintiff corporation installed one of the one thousand gal- 
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Ion tanks about six or eight months ago, getting a permit from the 
District for it, the permit being with reference to the fire regulations 
and being with the approval of the District Commissioners, and the 
installation costing about $1,500. paid by plaintiff; that the principal 
driveway is the 14th street driveway and that that is the key to the 
whole business; and the entire surface of the premises inside the 
iron posts is concreted; that if the 14th street driveway were closed 
up there would not be room on the 14th — side within the posts for a 
machine coming up there for either gasolene or other attention, to turn 
around to go back frontwards; that it would have to back out; that 
the use of these premises by plaintiff corporation since they obtained 
their lease does not differ in any respect (other than the fact that 
they had installed the additional one thousand gallon tank) from 
the use made of it by Mr. Sonne when he had it; that he has observed 
the church goers going and coming from St. Stephen’s church, but 
does not think that the driveway ever interfered with them; that if 
a man comes in with a car and sees anyone passing back and forth 
he stops to let the people go by; that he never observed any trouble 
there or any blocking of the pedestrian traffic and has not received 
any complaint from anyone in that respect while his firm has been 
there; that on Sunday mornings up until one o’clock there 
39 are very few getting gasoline and that from one o'clock to six 
is the principal time there is heavy traffic there; that Satur¬ 
day is about the best day; that they close at night at 9:00 o’clock and 
that the really busy time of day during week days is about 12:00 
o’cloek and at night from six until nine; that it is heavier in the day 
than at night; that his store carries all sorts of automobile supplies 
and that they do considerable business in the way of furnishing air 
and tire repairs; that if they should attempt to use one side of the 
building only for both the tire repair and the gasolene supply, it 
would not work and they would have to give up the air business or 
gasolene, one of the two; that the plaintiff eorporation also sells tires: 
that the machines seeking gasolene can go on either side of the pump 
platform on 14th street ; that the Kidwell’s meat store has been there 
about a month or six weeks, previous to April 1, 1920, and that it is 
the place which on the photograph attached at the time suit wa« 
filed is marked “restaurant:” that he spends ten hours a day at his 
store and that he has observed the pedestrian traffic going by there 
on 14th street and that the pedestrian traffic was much heavier dur¬ 
ing the war than at the present time; that there is very tattle pedes¬ 
trian traffic on the east side compared with the west side; that he does 
not notice any difference in the automobile traffice at this point be¬ 
tween the present time and the war period; that he does not notice 
“any great” pedestrian traffic on Saturday afternoons and evenings 
on the east side of 14th street going bv his place and does not notice 
any great traffic there at any time; that he has never noticed any 
interference by the automobile traffic with the traffic going by to and 
from St. Stephens Church except that when church is letting out 
someone might come in with a car and again may not come in for 
another fifteen minutes and that when people are passing back and 

2—3187a 
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forth the car stops to let the people pass. On cross examination said 
witness stated that at the time he took over the business there was a 
220 gallon tank on the Irving street side, also a 1.000 gallon tank 
on the 14th street side, but no pump on the Irving street side; that 
both of these tanks are on private property and that the build- 

40 ing line extends out to the sidewalk, whereupon counsel for 
plaintiff intervened to have the witness identify a certain 

agreement dated November loth, 1017, executed by himself and Mr. 
Sonne relative to the purchase of the business, which agreement was 
thereupon admitted in evidence, a copy of same being annexed hereto 
and made a part hereof, and the substance of which is as follows: 
(The agreement referred to, and produced, is an instrument dated 
November 15, 1917, between Charles Sonne and Patrick O’Donoghue 
under which the former sold to the hitter, for the sum of $3,000, 
“The automobile business located at the south-east corner of 14th 
and Irving Streets N. \V., and known as premises numbered 3035 
and 3037 14th Street, N. W., Washington, D. C., the sale to cover 
all of the fixtures including tanks, pumps and other paraphernalia 
used in connection with said business, also good will of the same/’ 
and under which the former agreed to lease to the latter, “the afore¬ 
said described premises at and for a term of five years at a rental of 
$150. per month for the first two years and for $160. a month for 
the second three years,” the lease “to be executed at and when posses¬ 
sion is delivered to party of the second part,” and the lessee to have 
the privilege of renewing the lease for an additional term of five years 
at and for the rental of $160 per month. Endorsed at the foot of said 
instrument is an assignment of Dec. 1, 1017, bv said Patrick O’Dono- 
gluie to O’Donoghue Bros. Inc., of all his “right, title and interest 
in and to the property described in the above agreement.”) 

Resuming cross examination said witness stated that when they 
took possession of the premises they found a 220 gallon tank within 
the property line on Irving street and also a 1,000 gallon tank within 
the property line on 14th street; that these two tanks were connected 
by a pipe and that the gasolene pump which had been on the Irving 
street side had been moved from there to the 14th street side by the 
former occupant, Mr. Sonne; that after the plaintiff corporation took 
over the premises they installed another 1,000 gallon tank on the 
14th street side south of the first one; that the second 1,000 gallon 
tank is not connected by a pipe with the first 1,000 gallon 

41 tank: that he does not think that the two 1.000 gallon tanks 
could he connected very easily but does not know why he does 

not think so: that the first 1,000 gallon tank was connected across 
the corner with the 220 gallon tank on Irving street; that the two 
1,000 gallon tanks on 14th street are about twelve feet apart and 
that it would take about twelve feet of pipe to connect them; that if 
the 14th street driveway were closed patrons would have to pull up 
Irving street to the gas pump and back out again and that they could 
not sell a second person gas until the first man backs out; that upon 
being asked if the pump on the 14th street side were transferred to 
the Irving Street tank would there be any trouble about the cars 
driving in from one Irving street driveway to the other and going 
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past the tank and getting their supplies, witness replied that he 
thought there would, that the difficulty is in the first place the 
customer can't get air; that as to gasolene it is possible to drive cars 
in one of the Irving street entrances past the small tank to the 
other Irving street entrance and go out; that he does not know 
whether they did that before the moving of the pump from the 
Irving street side to the 14th street side or not; that there was a gas 
pump on the Irving street side and people objected to it; that the use 
of the Irving street side for gasolene would interfere with the furnish¬ 
ing of air; that if a man comes up to get air, no man can come up 
to get gasolene at the same time; that the air tank is right at the 
corner of 14th and Irving about ten feet away from the gas tank; 
that the air tank is located on the Irving street side and that there 
is a line attached to it running out from the building; that he does 
not know the distmce from the building to the building line; Upon 
being shown on the plat that the distance between his building and 
the edge of the sidewalk is twenty-eight feet and upon being asked 
whether or not there would be room for two cars to go in there (on 
the Irving street side) one to get gasolene and the other to take air, 
witness replied: 

“A. Well, there might be. 

Q. Would it not be perfectly feasible to do it? A. They could, 
. sir, yes. 

Q. And what objection do you see from a physical standpoint to 
connecting these two big gasolene tanks to the pipe? A. On 
1*2 tlie Irving street side? 

Q. On the 14th street side. Your first big tank on the 
14th street side is already connected with your small tank on the 
Irving street side with the pipe, is it not? A. Yes, sir. 

Q. And when that pump was on the Irving street side you drew 
the oil from the big tank into that? A. Yes sir. 

Q. Now, what is your objection to connecting the two big tanks 
with 12 feet of pipe? You say they are about 12 feet apart? A. Yes 
sir; about that. 

Q. What serious objection would there be to connecting those three 
tanks with a short pipe? A. I guess it could be done, if the pump 
will work it. 

Mr. Stephens: That is all.” 

That upon redirect examination said witness testified that on the 
14th street side the plaintiff corporation is able to accommodate two 
machines desiring gasolene at the same time, one on either side of the 
pump; that on the Irving street side they can also accommodate two 
or three machines at one time desiring tire attention or air; that they 
only have one air tube but “We intend to put two in there;” that 
one is not enough to accommodate the people who come there; that 
at the present time on the Irving street side they can accommodate 
about two or three cars abreast; that if the 14th street driveway were 
taken away -eaving the two Irving street driveways only, and if two 
machines on Irving street were getting tire attention here (indicat- 
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ing), abreast, that a machine that was getting gas at the gas pump 
could not go out very well, that there would be too much conges¬ 
tion. On recross examination said witness stated that if the repair 
work were shifted over to the 14th street side it would mean that the 
cars that came up for repairs would have to back out; that upon being 
asked if it were not perfectly feasible for a car to come in at this 
Irving street entrance (indicating the entrance at the eastward) go 
around here and get gasolene from the end of this tank (indicating 
point near corner door to store) and go out at this place here (in¬ 
dicating the entrance on Irving Street at the westward) witness re¬ 
plied that they could do it but that the place is always packed with 
cars for air and repairs on the Irving street side; 


“Q. Can’t you shift them down here on the 14th street side? A. 
How could vou do it when the air tank is on the other side? 
43 Q. Your air tank is equipped with a hose, is it not? A. 

Yes, sit. 

Q. It is a mere matter of adding hose, to it, is it not? A. Yes. sir. 
(j. The same is practically true of the gasolene, too; your gaso¬ 
lene is pumped through a hose, is it not? A. It is. 

Q. You can make your gasolene hose longer or shorter, as you 
want it. A. Yes. sir. 

(f. Mr. Stephens: That is all.** 


Upon further redirect examination witness stated that you cannot 
very well bv the addition of a few feet of hose to the two pumps 
as now situated make them readily usable to supply gasolene to 
machines using the Irving street driveway. Upon further recross 
examination witness stated that the two tanks are twelve feet apart: 
that the first tank is situated about eight feet from the building, and 
about four feet south of the Irving street line of the building; that 
it is perfectly feasible for a car to come in on the Irving street side 
and drive up to the pump and drive out 14th street, whereupon the 
following questions and answers took place: 

“Q. I am not asking about that. I am asking you whether or not 
it is feasible for a car to come in at this entrance (east) on Irving 
street, come around here (indicating the north one of the 14th 
street pumps) and make a turn at the tank, and take oil at that tank, 
and come out at this entrance (indicating west driveway on Irving 
street). A. No, sir. 

Q. Why? What is the trouble about it? A. Why, you could do 

that: ves. 

• _ 

Q. That is what I am asking. 

Mr. Sullivan: The questioner is referring to the north pump 
and not to the south pump. 

Mr. Stephens: Yes. I am referring to the north tank now. 
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Ry Mr. Stephens. 

Q. You say that is feasible? A. Yes.. 

14 Q. If you add 12 feet of hose to that/eould you not ac¬ 

commodate another car? A. 1 can’t do it. 

Q. What is the difficulty? A. It takes two men to pump gaso¬ 
lene to that car, one to pump and the other to hold the hose in the 
car. 

Q. Does it take two men to empty it into a ear when you have five 
feet of hose? A. No, sir. 

Q. Why does it take two men when you have 12 feet? A. It 
would take one man to take care of the hose. 

Q. Did von ever trv that, Mr. O’Donoghue? A. No. sir; I never 
did. 

Q. How do you know that it would take two men? A. That is 
what 1 think about it. 

Q. If it took two men. that would he a little more inconvenient for 
you, would it not? A. It would. 

Mr. Stephens: That is all.” 

John CVDoNOGiirK, a witness for the plaintiff, testified as fol¬ 
lows: that he has been connected with the plaintiff corporation since 
it took over the business of Mr. Sonne’s at 14th and Irving; that he 
spends about ten or eleven hours a day there; that before taking over 
the business they became conversant with the entire situation so far 
as the method of conducting the business was concerned and were 
familiar with the importance of the use of the 14th street driveway; 
that the 14th street driveway is the kev to the entire situation because 
of the cars that come in on the 14th street side, those that come in 
for gas driving out the Irving street driveway and those that come 
in for air generally “drive out the most eastward driveway”; that the 
principal part of the gasolene trade comes in through the 14th street 
driveway, and then if they don’t want air they drive out the first 
driveway on Irving street nearer to 14th, and those that want air 
will generally continue on to the most eastward driveway; that quite 
frequently the plaintiff corporation accommodates two machines at 
one time in furnishing gasolene as they can come through on both 
sides of the tanks, one between the store and the tank and another 
between the tank and the post; the Irving street side is generally 
set aside for customers that want tire repairs and air and is prin¬ 
cipally constructed for that purpose; that the plaintiff corporation in 
that respect is conducting its business in about the same way it was 
formerly conducted by Mr. Sonne, using the parking and the pumps 
in the same way Mr. Sonne did; that the plaintiff corporation 
45 has (piite a good deal of tire business; that they also dispense 
probably five or six thousand gallons of gas during the week, 
depending upon the weather, whether or not it is a wet day; that 
they could not supply very well the general demand of the public 
for gas with the use of only one pump; that they could not supply 
the general demand for gas with the use of two pumps located at the 
same place so that only one of them could be used at one time, inas- 
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much as they would create a congestion; that there is not room on the 
14th street side between the building and the iron uprights for a 
machine to turn around; that he 1ms never observed any interfer¬ 
ence with pedestrian traffic on the east sidewalk of 14th street going 
past their place during the time they had had it; that at times the 


sidewalk traffic on the east side might he a little more than others hut 


during the day is very, very light; that the principal traffic is on the 
west side where all the business stores are, hut that on the east side. 


on their block, there are only the four stores—their own stores and 
the two stores adjoining them, and then comes the church which is 
about a hundred or a hundred ami fiftv feet awav to the south and 
the balance of the block is all private homos with the exception of the 
southern end of the block; that the lunch room that used to he on 


the premises now occupied by Kidwell’s meat store, was established 
there after the plaintiff corporation came there; that Kidwell’s place 
has been there about a month or six weeks: that the plaintiff corpora¬ 
tion has been using the 14th street drivewav continuouslv ever since 
November, 1017. and it is the key to the entire situation; that 
seventy-five per cent of the trade drives in 14th street to receive 
their gas and goes out on the Irving street side; that the additional 


1,000 gallon tank was put in by the plaintiff’ corporation about a 
month prior to the action taken by the Commissioners here in ques¬ 
tion and that the notification as to the closing up of the 14th street 


driveway was given to them by the Commissioners after the installa¬ 
tion of the 1,000 gallon tank. On cross examination said witness 
testified that before taking the place over they became 
4<> familiar with it and observed how the business was being con¬ 
ducted; that during part of the time Mr. Sonne operated the 
place there was one pump on the 14th street side on the 1,000 gallon 
tank there, and one pump on the Irving street side on the 220 gallon 
tank; that afterwards and before they came there Mr. Sonne trans¬ 
ferred the pump on the 220 gallon tank to the* 14th street side, and 
that these two pumps on the 14th street side were there on the 14th 
street at the time plaintiff corporation took the business over; that 
after the plaintiff corporation installed an additional 1,000 gallon 
tank they arranged tlie connections to the pumps so that one of 
them operated one of the 1,000 gallon tanks and the other one 
operated both the remaining 1,000 gallon tank on 14th street and 
the 220 gallon tank on Irving street. 


Tinley H. Ford, a witness for defendants, (called out of regular 
order) testified as follows: that he is business manager for Mr. Kid- 
well, 3033 14th street, northwest, located next to (VDonoghues auto¬ 
mobile place: that he has been there nearly three months; that he 
is there about ten hours a day. from seven in the morning until six 


in the evening and on Saturdays from seven until ten; that he is 
familiar with the 14th street drivewav; that it is located directlv in 
front of the Kidwell store, right in the center; that the driveway is 


an interference with the business carried on by him there; that the 
traffic there is very heavy and dangerous, and is detrimental both 


to life and business; that the driveway is his front yard, and if he 
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steps out there he is subject to being run over by an automobile; that 
the traffic drives in fast and it is directly in front of his door; that 
the meat store is a very busy place; that they serve thousands of 
people a day on Saturdays, and about five or six hundred customers 
during the week; that it is very dangerous to the customers coming 
in and out; that he has registered lots and lots of complaints; that 
ladies come up there with their baby carriages and have no other 
place to leave them except in front there and it is very dangerous; 
that automobiles come in and go out both ways there, come in 

47 from the entrance at Irving street and also from the entrance 
on 14th street ; that with reference to the 14th street entrance 

he has witnessed “near accidents” but has not witnessed anv acci- 
dents; that he has never seen anyone actuallv knocked down but 
has seen them very nearly run over; that he himself has been nearly 
run over at that point; that the 14th street driveway is used con¬ 
tinuously all day during business hours and that there is a constant 
danger from automobiles coming in there; that the sidewalk on the 
east side in front of their place is very busy, people coming in there 
five and six at a time; that it is a very busy street; that all the 
people that get oil* the car down at the next corner have to walk right 
past there, the car stop being to the south; that the people coming 
from the car stop and also the people coming into the store and also 
people going up toward the Arcade market pass there; that there are 
also business stores on the west side and the traffic on the west side 
is of course heavier than on the east side. On cross examination 
said witness stated that the doors of the meat store are opened for 
business every morning at six o’clock; that on all evenings except 
Saturday they close at six o’clock sharp; that he is familiar with the 
speeds of automobiles and can tell by seeing an automobile going 
as to how fast it is running; that he drives a car and also sees a 
good many of them; that he has never called O’Donoghue’s atten¬ 
tion or any of O’Donoghue’s employees to any claim that people were 
driving in there fast. 

Frank Kidwell, a witness for defendants, testified as follows; 
that his business is that of running and operating a chain of meat 
markets; that he has one of his meat markets at 3033 14th street 
next to O’Donoghue’s. automobile place; that he is very familiar 
with the driveway in front of his premises there; that the driveway 
interferes with customers entering his store there, in that the drive¬ 
way is directly in front of the store and is not in front of the auto¬ 
mobile place at all, and every automobile that comes in there has to 
trespass in front of his store to get to the automobile premises, 

48 and it is very dangerous; that on Saturday night (just past) 
he was there and just missed being run over by a machine 

going up the driveway; that the driveway is a dangerous place; that 
14th street in this neighborhood is a very busy street and is getting 
busier; that there is a good deal of traffic on the east side along there 
and could not help be with so many people; that the traffic is heavier 
in the afternoon on both sides of the street; that the west side of the 
street is busier of the two but that the east side is likewise very busy 
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and a groat many people on it. On cross examination said witness 
stated he obtained his lease from the present owner, and did not get 
it from Mr. Sonne; that he got his lease in the neighborhood of 


about three months ago, previous to April 1, 19*20; that at the time 
he got his lease he knew the driveway was there and knew it was 
dangerous and knew it was in use and knew it was not legal; that 


he did not impure into how the business on the automobile premises 
had been run by the former owner of the entire premises; that he 
pays $100 rent a month for his premises there. Resuming, said 
witness stated that before he rented his place he did not have any 
talk with the lessor about the driveway but that he read the lease 
and the lease positively did not specify that it was subject to the 
driveway and that otherwise he would not have taken it, as he knew 
that if it was not specified in the lease it was not legal to be there: 
that the place is dangerous on account of automobiles coming up 
there and being liable to run over someone; that he was almost run 


over there Saturdav night and did not miss it bv a second and that 
at the time he was in his meat store and coming out; that he has 
not and could not put up any posts or barriers so as to make a di¬ 
vision line between the driveway ami the entrance to his place be¬ 
cause the driveway is directly in front of his place; that there is no 
way to put them up; whereupon witness wu* shown the photograph, 
which is an exhibit to the bill of complaint, and asked what there 
was to prevent pedestrian traffic from using the walkway shown 
thereon going directly to his door without going upon the drive¬ 
way, to which witness replied that customers could not come into 
his store without using the driveway. 


Joseph R. Wilkinson, a witness for the defendants, testi- 
49 tied as follows: that he is a contractor and builder; that he 
has done work for Mr. Kidwell at his meat store on 14th street 
near Irving; that he has noticed the driveway on 14th street at that 
point and the traffic there; that he has noticed the traffic along the 
sidewalk on the east side up and down; that the traffic over the 
driveway interferes with the traffic along the pavement ‘‘to a right 
dangerous extent**; whereupon the following occurred: 

“Q. Have you ever seen any accident there? A. No, I have not 
seen any accident, but one very close to it one day when 1 was doing 
some work there. 

Q. What happened? A. A woman crossed there with a babv car¬ 
riage and T ran out. and when the car—1 was standing talking to 
one of the men and I ran out in front of die automobile, because 1 
hollered at the fellow when he came in with the automobile,—he 
came in at a rate of about !•"> miles an hour, swung in right on the 
angle- 

Mr. Sullivan: I object to this and move to strike it out. This case 
cannot be determined I submit in anvwise bv testimonv of some 

V ft ft 

individual act of an individual. 

The Court: T think not. Mr. Stephens. 

Mr. Stephens: That only has a tendency to prove the general 
condition. The condition is made up of course of specific instances. 
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The Court: I do not think individual near accidents can show 
necessarily a dangerous condition. 

Mr. Stephens: That would show the condition on the driveway 
surely—whether an accident had happened there, or it had been a 
very narrow escape. And if there were' repeated instances shown 
of that it seems to me it would be exceedingly important. 

The Court: Can you show repeated instances? . 

Mr. Stephens: I have shown instances by previous witnesses of 
narrow escapes there and this man is detailing another. 

The Court: Unless you have a considerable number of them I do 
not think it is competent. 

Mr. Stephens: It only tends to throw light on this general situa¬ 
tion. 

The Court: Well, I will exclude this. 

Mr. Stephens: Your Honor excludes this? 

The Court: Yes. 

Mr. Stephens: 1 will note an exception, if your Honor 
please. 

50 “The Court: Very well. 

Mr. Stephens: And T will ask this question. 

By Mr. Stephens: 

Q. Have you seen more than one instance of a narrow escape 
there? A. No, I never saw but the one, that one accident—or rather, 
it was not an accident, but it was very close. I happened to be stand¬ 
ing outside of the door talking to one of my men at the time. 

The Court: Do not go into that/’ 

Resuming his testimony witness stated that he w T as doing this work 
at Kidwell’s about three weeks ago and that he was there about a 
week being there off and on during the day. 

Resuming testimony for the plaintiff, William N. Handiboe testi¬ 
fied as follows: that he is the clerk in charge of records in the 
Engineer Department of the District of Columbia; that upon being 
asked the question as to whether or not his records showed how many 
driveways over the public streets crossing the sidewalk into gasolene 
supply places have been opened since May 10th, 1919, witness states 
that he cannot tell actually but that approximately about fifteen; 
that driveways across the sidewalks since May 10th, 1919, for other 
purposes have approximated 135; that driveways across the side¬ 
walk for business and residence purposes are quite numerous in 
Washington; that he could not say how many altogether there are 
in the District of Columbia and could not say whether or not there 
are over 5,000. 

# 

Robert S. Stunz, a witness for the plaintiff, testified as follows: 
that he is the cashier of the Park Savings Bank and has been 
familiar with O’Donoghue’s place at 14th and Irving streets for ap¬ 
proximately three years; that he has seen cars going in and out but 
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has never noticed the manner in which the driveway was used and 
whether machines go in there fast or slow or moderately; that he has 
noticed pedestrian tratlic along there but has not paid any attention 
to it so as to notice whether or not there are any interferences with 
the pedestrian traffic at any time; that his bank is located on the 
east side of 14th street, one square north (of Irving Street) ; that 
the traffic on the east side is not as heavy as on the west side. 

Alexander McNeil, a witness for the plaintiff, testified as 
51 follows: that he is familiar with O’Donoghue’s place at 14th 
and Irving street and has been living opposite there since last 
autumn; that in a general way he has observed the pedestrian traffic 
on the east side of 14th street passing O’Donoglnie Brothers* place 
and that the traffic is heavier on the west side of the street and that 
there is considerable traffic on the east side also; that the traffic is 
heavier in the evening than during the day; that he has never ob¬ 
served any interference with pedestrian traffic by reason of the use 
of the 14th street drivewav. On cross examination witness stated 
lie has not observed (lie traffic there particularly, never paid any 
particular attention to it except just in passing, jusl casual notice* 
what the ordinary observer would give without inquiring especially 
into conditions. 

At this point respective counsel stipulated in open court that the 
width of the “walkway** running parallel with the front of the 
Kidwell meat store (shown in the photograph of the bill of com¬ 
plaint as the New Victory Lunch) is 33 inches wide. 


Dr. George Fiske Dudley, a witness for the defendants, testified 
as follows; that he has been rector of St. Stephen's Church for nearly 
27 years and is familiar with the streets in the vicinity of the church 
and is acquainted with the O Donoglme automobile store at the 
corner of 14th and Irving and also with the business places along on 
both sides of the street; that 14th street in that locality is very 
busy on both sides although there is more traffic on the west side 
than on the east side; that lie is familiar with the 14th street drive¬ 


way going into O’Donoghues place and has observed the gasolene 
pumps on the 14th street side and the traffic that goes into the 14th 
street driveway up to the pumps and also observed the traffic at that 
point up and down the sidewalk; that these conditions have been 
under his observation ever since Mr. Sonne opened his establishment 
there, going back approximately four or five years; that St. 
52 Stephen’s Church is located on the east side of 14th street 
between Columbia Road and Irving street in the same block 
with () Donoghue Brothers place; that his attendance at the church 
last Sunday was approximately about 1,000; that the sidewalk in 
front of.0*Donoglme*s premises is used by about one half of tin* 
members of his church and Sunday School; that he has sometimes 
observed the route followed by the children coming to his Sunday 
School and has seen them coming in and going out and has seen 
them going along 14th street past the D Donoghue place; that he 







L. BROWN LOW KT AL. VS. ODONOGHUK BROS., INC. 


33 


knows that some of them have changed their route so that instead of 
coming to the church from the north (past O’Donoghue’s) they now 
come from the south; that in going there by the south they would 
come around 13th street to Columbia Hoad instead of coming down 
14th street to (past O’Donoghue’s) Irving; whereupon the follow¬ 
ing occurred: “Q. Do you know the reason for that change? A. 
T know the reason that was stated to me. Q. I will ask you to state 
it Mr. Sullivan: I object. The Court: Sustained. Mr. Stephens: 
Your Honor will allow me an exception? The Court : Yes.” Re¬ 
suming his testimony witness stated that the ages of the children 
who attend Sunday School there are from two and a half years to 
eighteen; that some of these children of very tender years had been 
accustomed at former times to pass up and down the 14th street 
sidewalk at this point and that he could not say whether they still 
continued to do so. 

(Counsel thereupon argued to the Court, at the conclusion of which 
argument the following occurred:) 

The Court: It seems to me that a party would have a right to 
egress on any street on which he had property. This property lies 
both on 14th and Irving Street, and if he happens to have his interest 
on 14th Street, I think the plaintiff is entitled to a decree granting 
an injunction. 

Mr. Stephens: Your Honor has overlooked the fact that this is 
not all one place of business? 
off The Court: Yes; I realize that, too. 

Mr. Stephens: It seems to me, if you have different places 
of business, on different streets, that would be true. Under the 
circumstances of this case it does not seem to me that that would be 
applicable. 

The Court: It does not seem to me that he should have to go out 
on one street and then go around in order to get to the other street. 

This is the substance of all the testimony taken at the said hearing. 

JENNINGS BAILEY, 

Justice.' 
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